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l. Consent by children

The legal capacity of children over the age of consent but under the age of majority remains
a contentious issue. Age is an added vulnerability, especially when a significant age gap
exists between partners. According to Directive 2011/93 on Combating the Sexual Abuse and
Sexual Exploitation of Children and Child Pornography (currently under revision), the age of
sexual consent is defined as "the age below which, in accordance with national law, it is
prohibited to engage in sexual activities with a child."

The 2007 Council of Europe Convention on the Protection of Children against Sexual
Exploitation and Sexual Abuse (Lanzarote Convention) mandates that states establish a
minimum age for sexual consent.

The "Romeo and Juliet" clause exempts from prosecution cases where both parties are
minors or within a specified age range, aiming to protect adolescent relationships. However,
this clause has significant flaws:
. It can be manipulated to shield young adult perpetrators (aged 18-20) from prosecution
for engaging in sexual activities with minors as young as 13-14.
« Many cases involve young girls meeting adult men through social media or at parties,
resulting in coercion or sexual violence.
- The symbolic burden of proof often shifts to the minor victim, requiring them to
demonstrate the absence of consent in situations where power imbalances are evident.

A potential solution inspired by Canadian law could be considered. In Canada, the age of
consent is 16, but exceptions exist for close-in-age relationships:
« 12-13-year-olds can engage in sexual activity with peers up to two years older.
- 14-15-year-olds can engage in sexual activity with partners less than five years older.
. These thresholds prevent scenarios where 18-20-year-olds engage in exploitative
relationships with much younger minors.

Il. Consent in the context of Violence Against Women and Girls in the digital space

When it comes to violations of women's rights, the online space has become a breeding ground
for abuse. There is an alarming number of social media groups dedicated to sharing content
that glorifies rape, revenge porn, and domestic violence.

One dangerous legal and societal misconception is that intimate content shared in a so-called
“private” online space may not cause harm, and thus might not constitute a violation of the
victim’s rights. This argument is deeply flawed. Once an image or video is shared online - even
within a closed group or private message - it escapes the control of the person concerned. Its
circulation is irreversible, and the so-called “right to be forgotten” is technically impossible to
enforce.

This reality renders the concept of informed and valid consent in the online context highly
questionable - if not entirely void. A person may consent to share intimate material under the
impression that it will remain private. But the very nature of digital platforms, where content
can be copied, forwarded, or leaked in seconds, means that this consent is inherently fragile
and compromised. Consent given in such a context cannot be considered free, informed, and
ongoing. These actions constitute a direct violation of the right to privacy and the right to
dignity - both of which are protected by the European Convention on Human Rights (ECHR).
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In short, the online environment, by design, undermines the ability to give valid consent
regarding intimate content. It creates an illusion of control that is quickly shattered, leaving
victims exposed to long-lasting and widespread harm that the legal system struggles to
repair.

I1l. Weaknesses of the affirmative model of consent

Whether or not the concept of consent is included in the legal definition of rape, it is
systematically raised in criminal justice systems. The possible consent of the victim is often put
forward by the media, the courts and society, leading to a reversal of roles: the victim is
symbolically judged in the place of the accused.

The courts continue to seek hypothetical consent, demonstrating that this notion does not
reflect the reality of the rapes suffered by victims. The "affirmative consent” movement is trying
to remedy this by adding adjectives such as "affirmative", "free", "voluntary" and "unequivocal",
but these nuances are not enough in situations of coercion. The example of Belgium illustrates
this contradiction: the law on rape is based on consent, while the law on sexual harassment
refers to "desire" (illustrating the legislator's understanding of the fact that consent can be
invalidated by a hierarchical context). Prostitution is approached from an employment law
perspective, implying that valid sexual consent can be exchanged for money.

Consent is a concept derived from civil law, particularly in contractual matters, where it
presupposes a freely expressed will between two parties. However, this concept is difficult to
transpose to sexual relations. The demand "No means no" does not reflect the complexity of
situations where victims are vulnerable or under control. A legal system based on individual
autonomy fails where there are unequal power relationships.

In contract law, the theoretical equality between the parties is skewed by relationships of
economic domination, leading to restrictions for the stronger party (insurance, consumer
protection). Similarly, in matters of sexual violence, consent is a controversial concept,
dependent on social structures and the subjectivity of the person assessing it, which creates
legal uncertainty. A legal framework focusing on the predator's actions and coercive
circumstances would be more protective of victims.

The inclusion of consent does not take into account systemic inequalities and the continuum of
male violence. Situations of control can lead victims to "consent" to an unwanted act.
According to the CFCV, aggressors make the extortion of consent part of their strategy for
impunity. By ruling out rape on the pretext that the victim has "given in", without considering
coercion or threats, they are denying the reality of sexual violence.

The obsession with consent reinforces sexist biases: the courts, influenced by stereotypes,
question the credibility of the victims instead of focusing on the actions of the aggressor. The
justice system also lacks the tools to analyse the pressures suffered by victims (threats,
control), and investigations focus on their behaviour rather than on the perpetrator's criminal
intent. We can cite the example of the 36, quai des Orfévres case concerning the alleged rape
of a Canadian tourist, in April 2014, at the headquarters of the Paris judicial police.
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During an evening in a pub, she met police officers from the Brigade de recherche et
d'intervention (BRI), who invited her to visit their premises. She came out in a state of shock,
accusing several police officers of gang rape. At first instance in 2019, two police officers were
sentenced to seven years in prison, but they were acquitted on appeal in 2022. During the
investigation and trial, the victim's credibility was called into question, in particular because
of her state of intoxication and her previous behaviour. The defence lawyers pointed out
inconsistencies in his statements and referred to his diagnosis of borderline personality.
These elements led to a focus on the victim rather than on the actions of the defendants.

Another relevant example is the ongoing European Court of Human Rights case related to the
application No 30556/22 (E.A. and Association AVFT against France) concerning a long-term
sexual abuse situation that was mischaracterised by the domestic courts as consensual
BDSM. By admitting the case, the ECtHR has thereby opened the way for a substantive
judgment on whether the French State failed to conduct an effective investigation and
prosecute serious acts of violence, thereby exposing the applicant to degrading treatment
without remedy (against Article 3 of the European Convention of Human Rights). In addition,
the Court will also be examining whether the failure to protect the applicant’s physical and
psychological integrity undermines her right to private life (protected under Article 8).

The case centres around a woman who was subjected to years of sexual violence,
humiliation, and psychological coercion by a man who was her hierarchical superior in the
workplace. The abuse was framed within the context of a so-called BDSM relationship,
formalised by a “master-slave” contract, which the French courts accepted at face value as
indicative of consent. Despite the repeated violence, including acts that amounted to torture
and sexual assault, the French judiciary ultimately ruled that the woman had consented to
the acts, and the perpetrator was not held criminally liable. Crucially, the courts failed to
consider the power imbalance, the lack of genuine and ongoing consent, and the socio-
economic dependency of the victim. The ruling set a dangerous precedent by considering as
evidence of consent a contract whose object - the submission of one person to another - is
inherently contrary to human dignity and incompatible with the concept of freely given,
informed, and revocable consent. This case reflects deeply entrenched stereotypes about
women’s sexuality, consent, and victimhood, perpetuating impunity around cases of violence
against women and girls.

Contracts involving submission or domination — especially when linked to hierarchical or
economic dependence — cannot be considered valid grounds for waiving fundamental rights,
has this constitutes a violation of human dignity, bodily autonomy, and the principle of non-
discrimination. The ECtHR is invited to consider fundamental questions about the limits of
consent in situations of coercion, domination, and abuse of power.

This case also provides the Court with an opportunity to revisit and reverse the problematic
reasoning adopted in KA and AD v. Belgium (Applications nos. 42758/98 and 45558/99,
Judgment of 17 February 2005, European Court of Human Rights), in which the ECtHR held that
consensual sadomasochistic practices fall within the sphere of private life under Article 8.
That decision failed to adequately account for the role of structural inequality, coercion, and
male violence, thereby weakening protections for victims of abuse. The current case
challenges this precedent by insisting that apparent consent cannot justify acts that strip
individuals of their dignity and bodily integrity, particularly in the presence of clear power
imbalances. The outcome could challenge the normalisation of sexual violence under the
guise of alternative sexual practices and calls for a clear legal boundary between
consensual sexual behaviour and criminal abuse.
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IV./ Recommendations

It is crucial to focus the definition of rape on the concepts of violence, coercion, threat and
surprise, while specifying them without seeking to be restrictively exhaustive. This approach is
intended to help judges interpret the law more consistently and ensure a better
understanding of rape in law. Rather than insisting on consent, the definition should be based
on the concrete acts of the aggressor and the context of coercion. Rape should be
recognised as a coerced sexual invasion, whether physical, psychological, economic or
social, incorporating the inequalities (gender, class, race, disability, etc.) that can negate any
notion of valid consent.

This view is consistent with definitions adopted by international law, such as that of the
International Criminal Tribunal for Rwanda and the International Criminal Court, which
consider that coercion may be inherent in certain situations (abuse of power, economic
vulnerability, fear, detention). Recognition of these dynamics is essential in order to condemn
systematic sexual violence and not require explicit proof of the victim's refusal.

However, legislative reform alone is not enough: a framework law to protect against sexual
violence is needed. Feminist associations are calling for massive investment in prevention
(education and awareness-raising), care for victims (care, specialised accommodation, legal
support), training for professionals (justice, health, police), improving the judicial process and
combating all forms of sexual exploitation (pimping, trafficking).

Despite a slight increase in convictions for sexual violence since 2017 (+14%), the criminal
justice response remains inadequate. The number of complaints has soared (+50% for rapes
between 2012 and 2021), but the number of cases filed without follow-up is reaching alarming
levels (94% in 2020 for rapes). The lack of resources allocated to the justice system in France
(0.21% of GDP, below the European average) hinders the prosecution of offenders. However,
criminal justice policies also play a role: the number of cases of domestic violence being
dropped has fallen, proving that targeted efforts can be effective. It is therefore imperative
to invest massively and prioritise the fight against sexual violence in order to guarantee real
justice for victims.

V./ Consent in rape legislation: comparative law

The example of countries that have introduced consent into the law shows its limitations: in
Canada, the United Kingdom and Belgium, conviction rates remain low and stereotypes
persist. In Sweden, although the number of convictions has increased, this is due more to the
inadequacy of the previous law and a general increasing in the reporting rates. Spain
illustrates the dangers of ill-prepared reforms, with unintended reductions in sentences.
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Canada: Since the 1992 reform, consent has been central to the definition of rape. Canadian
law sets out a number of situations in which consent cannot be recognised (fear, threat,
unconsciousness, abuse of authority). However, despite this approach, conviction rates
remain low. Around 5% of sexual assaults are reported to the police, and only 21% of reported
cases result in a conviction. The courts continue to give significant weight to stereotypes and
the accused's honest belief that consent was present.

United Kingdom: The British law of 2003 introduces the notion of "reasonable belief" in the
existence of consent. In theory, the accused must show that he took steps to ensure consent.
However, in practice, prosecution and conviction rates have fallen drastically. Between 2016
and 2020, the number of rape convictions halved while the number of complaints soared. In
2021, the government acknowledged that rape had been virtually "decriminalised" due to
failings in the judicial system.

Belgium: Belgium has included consent in the definition of rape since 1989. The 2022 reform
strengthened victim protection by specifying that the absence of resistance does not
constitute consent. Despite this, conviction rates remain extremely low. Amnesty International
has denounced persistent judicial bias, in particular the tendency to blame victims or to
minimise the seriousness of sexual assaults.

Sp_cin: In 2022, Spain passed the "Only a yes is a yes" law, removing the distinction between
"sexual assault" and "sexual abuse". However, a legal loophole led to reduced sentences for
some convicts, provoking national outrage. A legislative correction was adopted, but this
episode shows the risks of an ill-prepared reform.

Sweden: Sweden is often cited as a model for rape law reform. In 2018, it adopted a law based
on the absence of ‘voluntary participation’ rather than physical coercion or threats. This
reform also introduced the concept of “negligent rape”.

- Prior to 2018, Swedish rape law was based exclusively on the concepts of violence and
threat. Faced with pressure from feminist movements and the rise of the #MeToo
movement, the Swedish government adopted a new law redefining rape on the basis of
the victim's voluntary participation, with several key elements:

Rape is now defined as any sexual act involving penetration in which the victim does not
participate voluntarily.

The concept of "negligent rape" has been introduced: a person may be found guilty of
negligent rape if he or she failed to take the necessary precautions to ensure that the
other person participated voluntarily in the sexual act.

Passive consent is not enough: the absence of resistance does not mean that there was
voluntary participation.

One of the special features of Swedish law is the creation of the offence of 'negligent
rape' (oaktsam valdtakt), which punishes a person who has had sexual intercourse
without actively ensuring the consent of the other person. This offence carries a four-year
prison sentence.
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Limits to the application of negligent rape:

In many cases, it remains very difficult for victims to prove that the aggressor should have
understood their lack of voluntary participation.

This type of trial still relies heavily on the court's subjective interpretation of the facts,
which perpetuates certain gender biases.

Few convictions for negligent rape have been recorded since the law came into force, as
the burden of proof still lies mainly with the victim.

The risk of "two-tier rape": Some Swedish feminists have criticised the concept of negligent
rape, arguing that it creates a "less serious rape”. Indeed:

Rape committed “intentionally" is still punishable by six to ten years' imprisonment,
whereas rape through negligence is only punishable by a maximum of four years.

This distinction could weaken the recognition of sexual violence by suggesting that some
rapists act without any real criminal intent.

The case of Swedish ‘negligent rape’ illustrates a problem inherent in the definition of consent
based on the absence of consent: proving the intentional element of the crime (which is
always the responsibility of the perpetrator because of the constitutional principle of the
presumption of innocence) means proving that the perpetrator was aware of imposing sexual
intercourse on the victim, that he was aware of her lack of voluntary consent. This raises the
problem of the ‘word against word’ which does not effectively guarantee legal protection for
victims of sexual violence.
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