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SUBMISSION TO THE UNSRVAWG’S CONSULTATION ON CONSENT IN
VIOLENCE AGAINST WOMEN LEGISLATION . 



The introduction of the notion of consent into violence against women and girls (VAWG) legislation has
been the subject of significant concerns.  

CONSENT IS A TOOL USED BY PERPETRATORS TO ENSURE THEIR IMPUNITY 

Consent, as a concept, fails to account for the systemic inequalities between women and men and the
mechanisms underpinning the continuum of VAWG. Situations of dependency or coercion can lead
victims to "consent" to unwanted sexual acts or abusive situations, often under duress. Coercing victims
into giving consent is a deliberate strategy employed by perpetrators of violence against women to
ensure their impunity. Disregarding the characterisation of VAWG on the grounds that a victim
"consented" or submitted, without considering the surrounding context of coercion negates the reality
of sexual violence for the majority of victims.

In many instances of VAWG, perpetrators manipulate victims into compliance by creating a perception
that resistance is futile or dangerous. This coercion often forces women and girls to choose between
violence and perceived greater harm: “It’s this or I’ll be killed,” “It’s this or he will hurt me again,” “It’s this
or I’ll lose my home, my children, or my job.” This systematic coercion forms part of a deliberate strategy
to instill guilt and responsibility in victims, a phenomenon known as victim-blaming inversion. By
convincing victims that they are complicit, perpetrators effectively silence them and erase their
experiences from public recognition. 

This appearance of consent can occur in contexts of coercive control, which is primarily committed by
men against women, insofar as it builds on the vulnerability created by inequalities. Coercive control
involves the systematic use of power and manipulation by one person to dominate and control another,
as such it is personalised. It can manifest through various tactics, including emotional and
psychological abuse, isolation from friends and family, financial control, and constant surveillance.
Unlike isolated incidents of violence, coercive control is characterised by a pattern of ongoing,
purposeful behaviour aimed at instilling fear and dependence. Victims often endure a gradual erosion
of their autonomy, self-esteem, and freedom as the abusive partner seeks to maintain dominance. In
the context of coercive control, genuine consent becomes unattainable and any semblance of it is
tainted by the environmental power dynamics and manipulation. 
 
Focusing on consent risks diverting attention from the perpetrator’s actions to the victim’s behaviour.
In practice, the professionals responsible for enforcing the law assume a presumption of the victim’s
consent during rape investigations. The absence of the victim’s consent becomes the primary focus for
police and gendarmerie officers, prosecutors, investigating judges, correctional courts, criminal courts,
and other judicial bodies. Courts remain influenced by sexist stereotypes when evaluating evidence,
leading to systemic dysfunction, retraumatisation of victims, and the perpetuation of perpetrators’
impunity. Anchoring the inherently subjective notion of consent in law risks reinforcing these biases
rather than eliminating them.

The European Network of Migrant Women (ENOMW) is the only pan-European migrant women led platform that
directly represents the views of migrant, refugee and asylum-seeking women and girls at the EU and international
levels. The network’s membership includes women of Arab, African, Latin American, South / South-East Asian and
Eastern European descent and counts over 50 organisations, in 23 states, advocating for non-discrimination and
equality for migrant women. ENoMW’s missions are related to the prevention and combating of all forms of
discrimination impacting migrant women and girls and to promote their rights and interests through advocacy,
capacity building and direct action.    
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Victims’ behaviour is often scrutinised intensely, with investigators seeking to determine whether the
victim bears any responsibility for the violence or even whether they are lying by presenting
consensual sexual relations as violence. Sociologist Océane Perona, who studied how rape complaints
were handled in a major urban police station over ten months, observed that victims’ consent is central
to police investigations. Officers assess it against various social norms, including the victim’s
behaviour, social status, relationship with the alleged perpetrator, and their own biases about female
sexuality. Questions surrounding the presence or absence of consent often leave victims feeling like
they themselves are under investigation, as though it is their behaviour being judged. Their actions -
before, during, and after the assault - are scrutinised to find any possible indication that they may
have consented, thereby undermining the claim of rape. Their "seductive" behaviour, choice of
clothing, past sexual practices, visiting the perpetrator's home, lack of physical resistance, or failure to
appear "traumatised" in the aftermath - all of these can be used to argue that they were, in fact,
consenting or, at the very least, that the perpetrator might have reasonably believed they were.

Accused individuals in rape cases frequently claim that the woman either consented or that they
believed she did. This defense tends to be effective, which also contributes to the underreporting of
rape cases. Studies by Fiona Mackenzie reveal the dangerous implications of these defence strategies,
often leading to impunity for perpetrators and undermining the justice system. It remains challenging
for a woman to convince the public, law enforcement, or the judicial system that she did not consent to
sexual intercourse unless she suffers physical injuries or can demonstrate resistance. Proving
nonconsent typically necessitates showing substantial physical harm beyond just evidence of
penetration. As a results, it appears that the introduction of the notion of (lack of) consent of the victim
in the legal definition of the law serves the strategy of the perpetrators of sexual violence who widely
organise their impunity through coercing an appearance of consent from their victims, and using this
so-called consent, or their misinterpretation of it, as a legal defense. 

The focus on the victim’s consent can therefore become a powerful tool for alleged perpetrators, who
often admit to the sexual act while claiming it was consensual or that they believed it to be. Anchoring
the concept of non-consent at the heart of the legal definition of VAWG risks reinforcing this
phenomenon. This focus on consent is not only harmful to victims but is also less effective in
establishing the crime than an approach that examines the perpetrator’s strategy and the unequal or
coercive context in which the act occurred. Lawyer Isabelle Thieuleux explains: "The concept of consent
encourages an analysis of rape as a 'snapshot' - a moment frozen in time, focusing solely on the
immediate context of the assault. In contrast, uncovering the perpetrator’s modus operandi requires
looking back, even briefly, to understand the planning, preparation, and strategy behind the act.
Instead of a photograph, what emerges is a full-length film that begins well before the attack."

The concept of "reasonable belief" in consent also raises concerns. Legal scholar Catherine Le
Magueresse criticises how juries often assess reasonableness through sexist stereotypes. For example,
if a woman has been drinking, flirting, or is known to be sexually “liberated,” jurors are more likely to
consider the accused’s belief in her consent reasonable. This reinforces concerns that the introduction
of consent into the legal framework risks backfiring on victims.
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THE AMBIGUITY OF CONSENT MAKES IT AN INADEQUATE CONCEPT IN CRIMINAL LAW

The concept of "consent" is inherently ambiguous and ill-suited to the precision required in criminal
law. The verb to consent - defined as agreeing to something being done - is laden with synonyms that
highlight its vagueness. Terms such as agree, submit, allow, and resolve illustrate the stark differences
between active willingness and passive acquiescence. 

In legal terms, consent originates from civil law, where it assumes an equal relationship between
parties. In contract law, for example, any imbalance - caused by fraud, error, or coercion - vitiates
consent and renders the contract void. Criminal law, however, operates on a fundamentally different
basis. A criminal trial is not between individuals but pits the perpetrator against society, seeking to
address the harm caused and prevent future offences. Here, the victim plays a secondary role, and the
crime is defined by the perpetrator’s actions, not the victim’s behaviour. This distinction makes consent
an inadequate concept for defining criminal offences like sexual violence

Consent also appears in the realm of healthcare, where some States’ Law stipulates that no medical
procedure or treatment can be performed without the patient’s explicit, informed agreement, which
can be withdrawn at any time. However, patients’ decisions should be informed, deliberate, and
documented - often through written forms. By contrast, sexual consent is far more subjective, involving
factors like desire, enthusiasm, and relational dynamics. Applying the same term to these vastly
different contexts risks conflating distinct concepts and diluting the meaning of consent in criminal
law.

Proponents of introducing consent into criminal law often advocate for qualifiers such as "free,"
"informed," or "autonomous" consent, or suggest replacing the term altogether with phrases like "free
will." As legal scholar Catharine MacKinnon notes in Rape Redefined: "The push to broaden the role of
consent in sexual violence law has generated an apparently endless list of qualifiers to give the term a
meaning it seems incapable of expressing alone. Terms like 'freely given,' 'voluntary,' 'autonomous,'
'positive,' 'enthusiastic,' 'categorical,' or 'effective' reflect an effort to rehabilitate a concept that
fundamentally lacks clarity." Even with such qualifiers, there remains profound disagreement over what
constitutes "free and informed" consent. Interpretations of acceptable consent are shaped by cultural
contexts, power imbalances, and entrenched patriarchal norms. 

The legal systems’ failure to differentiate between VAWG and consensual relations is rooted in
entrenched sexist stereotypes influencing courtroom decisions. Consent is subjective per se, meaning
that it pertains to an internal aspect of the individual involved, specifically the mental state of the
victim. As a result, its inclusion in the legal definition of VAWG forms gives a wider space to cultural
biases. In practice, judges frequently weigh numerous irrelevant factors deriving from the dominant
idea if the “ideal victim behaviour” when assessing rape victims’ consent, or to the contrary, disregard
relevant factors such as stupor, vulnerability, and moral coercion which can contribute to victims'
inability to respond. It has been considered reasonable to infer consent from many situations where
women seemingly accept a sexual act while they are under duress or threats (of firing, of getting a low
grade, of their immigration status being reported, etc.). The victim’s sideration, immobility, involuntary
paralysis or resignation (notably in the context of domestic violence or other continuous forms of
violence) have also been interpreted by legal courts as sufficient signs to characterise a valid consent
in many instances. So have been “survival strategies” put in place by the victims. The behaviour, past
sexual conduct, or clothing of the victim have also been considered as elements to prove her consent,
as well as the way through which she met the perpetrator (eg: dating apps). These considerations
contribute to victim blaming and re-traumatisation of victims, with a negative impact on the number of
complaints and charges. 
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In addition, the commission of a criminal offence usually requires three cumulative elements: a legal
element (criminalisation), a material element (commission or actus reus), and an intentional element
(intent or mens rea). In this context, the beliefs and intentions of accused individuals are pivotal in 
determining criminal responsibility. When consent is integrated in the definition of a form of VAWG, the
intentional element is the understanding by the perpetrator of the victim’s lack of consent. This
criterion, extremely difficult to prove, leads to the consecration of a “mistake-of-fact” defense relying
on the idea that perpetrators may misinterpret the (lack of) consent from the victim.

CONSENT PREVENTS THE EFFECTIVE CRIMINALISATION OF GROSS FORMS OF VAWG

In many occurrences, the concept of consent is used to allow people to renounce part of their
fundamental rights and freedoms. Whether we consider labour law, privacy law (particularly on the
Internet), the use of personal data, or the use of the human body, consent technically enables certain
people (those who “consent”) to make themselves available to others. However, those who consent are
not necessarily in a position of power or equal relationship with those to whom they give their consent.
It is largely an illusion to associate consent with freedom. On the contrary, technically, consent is a way
to give up part of one’s freedom through being bound by the consented commitments. In the words of
Law Professor Muriel Fabre Magnan, "in legal terms, consent does not liberate but, on the contrary,
obliges". 

The concept of consent prevents the effective understanding and criminalisation of violence against
women and girls, including pornography, prostitution, trafficking, and rape. Sexual violence and sexual
exploitation are not simply "sex without consent." They are a violation of the victim's physical integrity
with severe and lasting consequences. It is not a matter of assessing a misunderstanding between two
individuals, as the notion of consent might suggest. Instead, VAWG laws must legally establish the
forms of coercion at play, recognising the broader context of violence and inequality.
In some cases, consent is used to distort reality, artificially creating the idea that the existence of
violence or harm is dependent on the victim’s behaviour. Consenting to an act, no matter its
seriousness, no matter the context leading to the acceptance, would automatically make it
nonviolent.

The European Parliament, in its 2023 resolution on prostitution, states that "consent can only be freely
given when there is no imbalance of power between the persons concerned and there is no use of
threats, violence, deception or coercion”. It also states that “consent obtained by giving or receiving
payments or advantages is unfounded". However, this is not always the way consent is conceptualised
in many legal systems. In Germany or the Netherlands for instance, while the legal definition of rape is
based on the absence of consent, prostitution is legalised, thus recognising that sexual consent can
be bought and denying the position of vulnerability of victims of prostitution. 

Choice and action have no meaning if they are not contextualised. The ability to exercise agency and
control in prostitution is severely limited, regardless of women's pathways into it. In a 2017 study by
Monica O'Connor, all participants report experiences of coercion, abuse, serious violence and rape,
whether on the street or indoors. The women's testimonies highlight that it is essential to recognise the
coercive context in which consent is obtained in prostitution and that submission or acquiescence is
not an indicator that sex is wanted, desired or non-abusive. 
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Several criminal cases involving violence in pornography production have revealed that women's abuse
is often dismissed because they are coerced into smiling, leading to the false perception that they have
freely consented to the violence and torture inflicted upon them. As Catharine MacKinnon writes in Rape
Redefined: "Pornography is full of yes. It is also full of women who neither want to be there, nor want to do
what they do, nor want to endure what they endure." In the GirlsDoPorn case, for instance, the recruiters
published online advertisements for modelling jobs. The 22 women who responded were lied to,
pressured, tricked, deceived and coerced by three pornpimps to perform acts of prostitution that were
videotaped and uploaded to the Internet. The women had been promised that the film would not be
uploaded to the Internet and that their true identities would not be revealed. They were given several
alcoholic drinks before being pushed into signing consent forms that were confusing and fraudulent. 

In the ongoing legal case referred to as the "French Bukkake" affair, pornography producer Pascal
Aullitrault and his associate Mathieu Lauret face charges including gang rape, human trafficking,
procuring, money laundering, concealed labor, and distributing recordings of attacks on personal
integrity. Victims' testimonies reveal a calculated strategy to ensnare them, including grooming of
vulnerable women. One victim testified to the press that the dissociation linked with this rape is what led
her to pornography. Subsequently, victims were coerced into participating in filmed sexual violence
under false pretenses. After being recorded in video saying they were consenting, the victims faced
extreme violence, humiliation, and threats. Although the victims were told the shootings were for “highly
confidential foreign use”, they ended up being widely distributed and disseminated, in spite of attempts
to have them removed. Though the French Bukkake site is currently inaccessible, the videos continue to
circulate on various platforms.

In 2020, researcher Fiona Mackenzie highlighted the dangerousness of the BDSM "consent to violence"
argument used against women to justify extreme abuse. Her research focuses on court cases (between
2010-2020) related to violent assault of women and femicide, in which the accused claim that the acts
were consensual, strategy known as the “rough sex defence”. The study shows that, in the UK, only men
used this defence and that the occurences are becoming increasingly frequent. The “rough-sex” strategy
is used to make acts of violence against women and femicide escape any form of repression (or to
obtain much more lenient penalties), in particular by neutralising the case law applicable in situations of
bodily harm (Reg. v Boyea, 1992; R. v Brown or “Spanner case”). The 2005 ECtHR ruling KA and AD v Belgium
is regularly invoked in support of this defence strategy to the major detriment of women victims of
violence. 

The fight against these grave violations of women’s rights requires exposing their inherently violent
nature. Yet the concept of consent often serves to obscure this violence. Consent is meaningless when it
comes from those who have no other options. Without the freedom to say 'no,' a 'yes' is merely a sign of
surrender and resignation.

Justice systems must therefore go beyond questions of consent to address the structural inequalities
and coercive contexts that limit true freedom of choice. Consent alone cannot legitimise practices
rooted in exploitation, trauma, and systemic oppression
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HUMAN TRAFFICKING: A FORM OF VIOLENCE WHERE CONSENT IS DEEMED IRRELEVANT 

Compared to other violent crimes against women, trafficking in women is the one where consent,
including the lack thereof, has not been treated as a factor that can determine the course of
prosecution. Even though trafficking in human beings is neither limited to women as victims, nor the
forms of exploitation which affects primarily women, trafficking for the purposes of exploitation of
prostitution and other forms of sexual exploitation remains the most prevalent form of trafficking, of
which women and girls remain the absolute majority of victims globally. For this reason, international
law has long recognised trafficking in women as a form of discrimination and violence against women
and a “gendered crime”. In the context of trafficking, which the EU law also defines as a “particularly
serious crime”, the consent of the victim has been deemed “irrelevant” in international and EU law
alike. 

Thus, following the definitions set in the United Nations’ Palermo Protocol on Trafficking of 2000 and the
CoE Convention on the Action against Trafficking of 2005, the EU Directive on Trafficking of 2011 states
that “the consent of a victim of trafficking in human beings to the exploitation, whether intended or
actual, shall be irrelevant where any of the means set forth in paragraph 1 has been used”. The “means''
listed in the directive (as well as the Palermo protocol and CoE convention) include “the threat or use of
force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of payments or benefits”. Importantly, those
means, in the context of trafficking, are understood to be used “to achieve the consent of a person”,
thus providing for an understanding that such contextual factors as unequal power relationships,
positions of vulnerability of the victim and of power of the perpetrator, can be exploited to achieve the
victim’s consent. Furthermore, the 1949 UN Convention on trafficking and exploitation of prostitution
criminalised “procuring, enticing and leading away for purposes of prostitution”, as well as “the
exploitation of prostitution of another person”, even when such acts take place “with the consent of
that person”. As such, the Convention sets a clear path for the international community to recognise
that not only in the crime of trafficking (for sexual exploitation) but in the system of prostitution that
fosters it, the consent of victims cannot be used to justify the crime or avoid punishing its perpetrators. 

The above frameworks that treat consent of a victim of trafficking and procurement for prostitution as
irrelevant, indicate a clear possibility of develping a legal approach to sexual crimes against women
that privileges contextual and systemic factors, such as the power inequality between women and
men or pressures on women to consent to certain sexual acts or behaviours, amongst others. 

It is noteworthy that in France, where prostitution is legally recognised as a form of male violence
against women and men rooted in systemic inequalities, the definition of the crime of pimping does not
include any mention of the victim’s consent, considered irrelevant to characterise the offence. 

In a nutshell, this submission highlights the inadequacy and danger of the use of the notion of
“consent” in the definition of forms of VAWG. Focusing on the absence of consent risks reinforcing a
system that disadvantages victims while providing perpetrators with additional avenues to evade

responsibility. 

A more adequate way to understand VAWG and effectively protect the victim would be founding the
legal definitions of forms of VAWG on the ways through which the perpetrator selects the victim -

usually exploiting vulnerabilities or a relation of dominance -, and the strategy put in place (such as
physical, emotional and psychological violence, threat, coercion, duress, deceit, surprise, coercive

control, exploitation of the victim’s sideration or involuntary paralysis, promise of a remuneration or
reward, etc.).
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